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SUPPLEMENTAL MEMORANDUM FI NDI NGS OF FACT AND OPI NI ON

VELLS, Judge: The instant case relates to the
adm nistrative hearing and determ nati on of respondent’s Appeal s

O fice pursuant to section 6330 with respect to petitioner’s

“Thi s opinion suppl ements Drake v. Comm ssioner, 125 T.C.
201 (2005).




-2 -
1991, 1992, 1994, 1995, and 1997 tax years.! On COctober 12,
2005, we filed the initial opinion in this case, Drake v.

Comm ssioner, 125 T.C. 201 (Drake I). In Drake I, we concl uded

that a nmenorandum recei ved by the settlenent officer assigned to
conduct petitioner’s adm nistrative hearing under section 6330
(section 6330 hearing) constituted a prohibited ex parte

communi cati on which may have damaged petitioner’s credibility
before respondent’s Appeals O fice. Consequently, we held that
respondent’s Appeals officer abused his discretion in determ ning
that the proposed | evy agai nst petitioner should be sustained.

We retained jurisdiction of the case and remanded it to
respondent’s Appeals Ofice for a new section 6330 hearing with
an i ndependent Appeals officer who had received no conmuni cati on
relating to the credibility of petitioner or petitioner’s
representative. On Novenber 17, 2005, petitioner filed a notion
for litigation costs and fees pursuant to section 7430 and Rul e
231. I n accordance with an order of this Court, a newly assigned
Appeal s of ficer conducted a new section 6330 hearing with
petitioner (the section 6330 hearing on remand). On March 13,
2006, respondent’s Appeals Ofice issued a notice of

determ nation, sustaining the proposed collection action agai nst

1Unl ess otherwi se indicated, all section references are to
the I nternal Revenue Code, as anended, and all Rule references
are to the Tax Court Rules of Practice and Procedure.



- 3 -
petitioner. On April 13, 2006, petitioner filed a “Mdtion to
Conpel Settlenent”.

The issues to be decided are (1) whether the ultimte
determ nation of respondent’s Appeals O fice to sustain the
proposed collection action is an abuse of discretion; (2) whether
to grant or deny petitioner’s “Mdition to Conpel Settlenent”; and
(3) whether petitioner is entitled to an award of costs and fees
pursuant to section 7430.

FI NDI NGS OF FACT

General Backgr ound

Sone of the underlying facts of this case are set forth in
Drake I, and we incorporate by reference the portions of Drake |
that are relevant to our disposition of the instant case.

Petitioner Gregory Drake and Barbara Drake are husband and
wife. At the time of the filing of the petition, petitioner
resided in South Yarnouth, Massachusetts.

1. The 1997 Bankruptcy

As of August 19, 1997, respondent had filed Notices of
Federal Tax Lien against petitioner for incone tax liabilities
for 1991, 1992, and 1995. On that date, Barbara Drake and
petitioner filed a joint bankruptcy petition under chapter 13 of
t he Bankruptcy Code wth the U S. Bankruptcy Court for the
District of Massachusetts. Thereafter, respondent filed a proof

of claimwth respect to the unpaid Federal incone tax
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liabilities of Barbara Drake and petitioner. During the 1997
bankr upt cy proceedi ng, Barbara Drake and petitioner received
authority to sell three properties which were subject to Federal
tax liens. The sale yielded $161, 250. 65, and a Federal tax lien
attached to the sal e proceeds.

Subsequent |y, the bankruptcy trustee filed a notion to
dism ss the case for failure to file a repaynent plan, and
Bar bara Drake and petitioner filed a Motion for Authority to
Di sburse Funds. The bankruptcy court granted the notion to
di sm ss and i ssued an order nooting the Mdtion for Authority to
Di sburse Funds. Upon the dism ssal of the case on June 30, 1999,
Neal E. Satran (M. Satran), the attorney representing Barbara
Drake and petitioner in the 1997 bankruptcy, distributed to
Bar bara Drake and petitioner sale proceeds in the anount of
$151, 139. 74 (the 1997 bankruptcy sale proceeds).? Petitioner
gratuitously transferred the 1997 bankruptcy sale proceeds to his
sons, Darren Drake and Gregory Drake, who placed the proceeds in

a joint personal brokerage account under their names.® At no

2Thi s anpbunt represents the $161, 250. 65 recei ved fromthe
bankruptcy sale, less attorney’ s fees and expenses.

3The parties stipulated as follows: “Petitioner gifted the
proceeds, or $151,139.74, from[the 1997] bankruptcy proceedi ng
to his sons, Darren Drake and G egory Drake, Jr.” W note,

however, that the record otherw se suggests that petitioner
gratuitously transferred only $150, 000 of the proceeds to his
sons. To the extent that the parties are unable to hereinafter
reconcile this apparent contradiction, based on the
(continued. . .)
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time were the 1997 bankruptcy sal e proceeds comm ngled with other
funds. On October 6, 1999, Notices of Federal Tax Lien were
filed agai nst Barbara Drake and petitioner with respect to their
1994, 1995, and 1997 tax years.

On January 10, 2000, respondent issued conputer-generated
noti ces of outstanding inconme tax liabilities to Barbara Drake
and petitioner. On January 14, 2000, respondent received from
Bar bara Drake and petitioner a Form 433-A, Collection Information
Statenment for Individuals (collection information statenent). On
the collection infornmation statenent, no response was provided to
t he question of whether assets had recently been sold or
otherwi se transferred for less than their full val ue.

[11. The Initial Section 6330 Hearing

On July 19, 2000, respondent nmailed to Barbara Drake and
petitioner a Final Notice, Notice of Intent to Levy and Notice of
Your Right to a Hearing, with respect to their 1991, 1992, 1994,
1995, and 1997 tax years. The notice asserted an unpaid tax of
$121,478.17 and penalties and interest of $88,607.27. Pursuant
to a power of attorney, Tinothy J. Burke (M. Burke) tinely
requested a section 6330 hearing on behalf of Barbara Drake and
petitioner. Subsequently, on behalf of Barbara Drake, M. Burke

submtted a Form 8857, requesting relief fromjoint and several

3(...continued)
af orenenti oned stipulation, the Court finds that petitioner
gratuitously transferred the entire $151, 139.74 to his sons.
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l[iability pursuant to section 6015 for each of the years in
di spute. We discuss Barbara Drake’s request for section 6015
relief in greater detail bel ow

A. Proceedi ngs Before Settlenent O ficer O Shea

Settlenment O ficer Eugene O Shea was assigned to conduct the
request ed section 6330 hearing, and he determ ned from I nternal
Revenue Service (IRS) records that petitioner had previously
filed for bankruptcy protection. On January 30, 2002, prior to
the section 6330 hearing, Settlenment Oficer O Shea conferred
wi th Advisor Sid Gordon of the Internal Revenue Service
| nsol vency Unit (Advisor Gordon) regarding the 1997 bankruptcy
and requested rel ated docunentation. On the sane date, Advisor
Gordon faxed to Settlenent O ficer O Shea a copy of Advisor
Gordon’ s prior nmenorandumto respondent’s counsel Louise R
Forbes (Attorney Forbes). In the nmenorandum dated October 5,
1999, Advi sor CGordon stated that the 1997 bankruptcy sale
proceeds had been distributed to Barbara Drake and petitioner,
that the proceeds should have been distributed to the creditors
of Barbara Drake and petitioner, and that Advisor Gordon believed
that M. Satran and petitioner had “used the Court to bypass the
Federal tax Lien.” The nmenorandum further stated:

According to the settlenment sheets the debtor

recei ved $161,094.73 fromthe three sales. Although

t he Bankruptcy Court approved the sales under 11 USC

363 the I RS received nothing. Attorney Satran had

knowl edge of the Internal Revenue Service Federal Tax
Liens due to the considerable litigation involved in
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this case. In fact Attorney Satran filed a notion with
the Court to disburse the funds including [sic] the IRS
liens. It is a nockery to the integrity [of the]

Bankruptcy Court if an Attorney can use it to defeat a

Federal Tax Lien allowng a Debtor to walk away with

the proceeds. The Bankruptcy Code was used because 11

USC 363 was aut horized by the Court.

| informed Attorney Canpobasso that Attorney

Satran had previously been suspended by the Bankruptcy

Court. Chief, US Bankruptcy Court Judge Carol J Keener

suspended attorney Satran from 01/ 30/ 1996 t hrough

11/ 29/ 1996. The action of Attorney Satran in a chapter

11 case [invol ving] Paula Wner, Carlton House of

Brockton, Inc. was the cause of the suspension.

think the Court should be infornmed of the conduct of

Attorney Satran in this case.

On January 30, 2002, M. Burke attended a neeting with
Settlement Oficer O Shea on behalf of both Barbara Drake and
petitioner. At the neeting, Settlement O ficer O Shea did not
inform M. Burke of his comrunications with Advisor Gordon. M.
Bur ke provided a copy of a collection information statenent
signed by petitioner on January 24, 2002.* On the collection
information statenent, petitioner stated that he had not
transferred any assets out of his name for | ess than their actual
value in the last 10 years. A Form 656, O fer-in-Conprom se
(offer-in-conprom se form, had been conpl eted but was not
submtted to Settlenment Oficer O Shea for consideration.
Petitioner concedes that the parties informally suspended

consi deration of any offer-in-conprom se pending a determ nation

‘Barbara Drake was not |isted as a taxpayer and did not sign
the form
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of Barbara Drake’'s request for section 6015 relief, which would

i nfluence whether petitioner filed an individual offer-in-
conprom se or a joint offer-in-conprom se.

On Septenber 4, 2002, petitioner submtted to respondent’s
Appeal s Ofice an “anended” offer-in-conpromse form The
anended offer-in-conpromse |isted petitioner alone as the
t axpayer and offered to pay $5,500 in satisfaction of
petitioner’s tax liabilities for 1991, 1992, 1993, 1994, 1995,
1997, and 1999. 1In a letter to M. Burke dated Septenber 4,

2002, Settlenent O ficer O Shea acknow edged receiving the
anended offer-in-conprom se but noted that consideration of the
original offer-in-conprom se had been informally suspended by the
parties pending the determ nation of Barbara Drake s request for
section 6015 relief. Accordingly, Settlenent Oficer O Shea
informed M. Burke that no original offer-in-conprom se had been
submtted for consideration and returned the anended offer-in-
conprom se to M. Burke. Petitioner concedes that the reason for
returning the anmended offer-in-conpromse formwas to avoid any
adm ni strative confusion.

B. Pr oceedi ngs Before Appeals Oficer Kapl an

On January 17, 2003, the section 6330 matter was transferred
fromSettlenent Oficer O Shea to Appeals Oficer Jeffrey Kapl an,
who had been assigned to the adm nistrative appeal of Barbara

Drake’ s request for section 6015 relief. Appeals Oficer Kaplan
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subsequent |y advised M. Burke that no offer-in-conprom se was
presently before the Appeals O fice, as no original offer-in-
conprom se had been submtted for consideration and the anended
of fer-in-conprom se had been returned to M. Burke. Appeals
O ficer Kaplan informed M. Burke that any offer-in-conprom se
shoul d be larger than the $5,500 anended of fer-in-conprom se
subm tted on Septenber 4, 2002. Appeals Oficer Kaplan al so
noted that the former residence of Barbara Drake and petitioner
was now owned by their son and that the transfer appeared
guest i onabl e.

In a conversation on June 16, 2003, M. Burke inforned
Appeal s O ficer Kaplan that Darren Drake, the son of Barbara
Drake and petitioner, had forecl osed upon and bought petitioner’s
house. Appeals Oficer Kaplan requested docunentation related to
the forecl osure and transfer.

In a letter dated July 2, 2003, Appeals Oficer Kaplan nmade

the foll owm ng request, reproduced verbatim for the production of

docunent s:

1. Docunent ati on regardi ng what was done with the
funds received by the taxpayers fromthe sal e of
property as part of their bankruptcy proceedi ngs,
al ong with how nmuch was actually received.

2. Docunmentation of the value of the property |ocated

at 40 Keel Cape Drive, South Yarnouth, MA, prior
to the forecl osure.

3. Docunent ati on of the foreclosure.
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4. Docunent ati on regardi ng the anmount owed on the
nort gage by the taxpayers at the tinme of the
forecl osure.

5. Docunent ati on regarding the entity that acquired
the nortgage fromthe prior nortgage hol der prior
to the forecl osure.

6. Copi es of the nortgage.

7. Docunent ati on of the acquisition of the property
by Darren Drake.

8. An updated Collection Information Statenent for
M. and Ms. Drake.

9. Conpl eted O fer-in-Conprom se Questionnaire.

10. An updated Col lection Information Statenent for
t heir businesses.

Appeal s Oficer Kaplan informed M. Burke that he would nake a
determ nation pursuant to section 6330 (section 6330

determ nation) based on information already within his possession
unl ess M. Burke submtted the requested docunents by July 30,
2003. In addition, Appeals Oficer Kaplan informed M. Burke
that any offer-in-conprom se should al so be submtted. In August
of 2003, M. Burke provided respondent’s Appeals Ofice with a
portion of the requested docunents but did not submt
docunentation related to the 1997 bankruptcy sale proceeds. On
August 26, 2003, Appeals Oficer Kaplan inforned M. Burke that
he had not received all of the requested information. Again, on
Septenber 16, 2003, Appeals Oficer Kaplan verbally rem nded M.
Burke that all of the requested information had not been received

by respondent.
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On Septenber 30, 2003, Barbara Drake filed a bankruptcy
petition under chapter 13 of the Bankruptcy Code with the U S
Bankruptcy Court for the District of Massachusetts.® W discuss
t he 2003 bankruptcy in greater detail below. In October of 2003,
M. Burke advised Appeals Oficer Kaplan that Barbara Drake had
filed a bankruptcy petition under chapter 13 of the Bankruptcy
Code, that the automatic stay of 11 U S.C. sec. 362 (2000)
applied to petitioner as well as Barbara Drake, and that 11
U.S.C. sec. 1301 precluded any collection action against either
Bar bara Drake or petitioner. On Cctober 27, 2003, Appeals
O ficer Kaplan requested | egal advice from Attorney Forbes
concerning the preclusion of any collection action agai nst
petitioner. Attorney Forbes advised that 11 U S.C. sec. 1301 did
not preclude the collection action against petitioner.
Consequently, on Cctober 27, 2003, Appeals Oficer Kaplan advised
M. Burke that the collection action could and woul d proceed
agai nst petitioner. Additionally, Appeals Oficer Kaplan advised
M. Burke that information previously requested had not been

received by the Appeals Ofice and that the Appeals Ofice would

°The 2003 bankruptcy petition filed by Barbara Drake should
not be confused with the earlier joint bankruptcy petition filed
by Barbara Drake and petitioner and di sm ssed on June 30, 1999,
for failure to file a repaynment plan. The |atter bankruptcy
petition is described above with respect to the 1997 bankruptcy.
W note that Barbara Drake subsequently converted the 2003
bankruptcy fromch. 13 to ch. 7. |In re Drake, 336 Bankr. 155,
156 (Bankr. D. Mass. 2006).




- 12 -
cl ose the case and issue a determ nation based on information
already in its possession unless M. Burke submtted the
information imediately. Appeals Oficer Kaplan did not receive
the requested information and cl osed the case file on Cctober 29,
2003.

C. The Oiginal Notice of Determ nation

On Novenber 10, 2003, respondent’s Appeals Ofice issued
petitioner a section 6330 determ nation (the original notice of
determ nation), determning that all statutory adm nistrative and
procedural requirenents had been net and that avail able
information did not establish that an offer-in-conprom se was a
viable collection alternative. The original notice of
determ nation did not purport to nmake a determi nation with
respect to Barbara Drake. Petitioner tinely petitioned this
Court for judicial review of the original notice of
determ nation. Both the petition and a subsequently filed
anended petition naned Gregory Drake, alone, as the petitioner,
and M. Burke signed both docunents on behalf of only Gegory
Drake. Neither the petition nor the anmended petition purported
to be filed on behalf of Barbara Drake.
| V. Drake |

As di scussed above, in Drake I, we held that the
communi cati on between Advi sor Gordon and Settlenent O ficer

O Shea on January 30, 2002, constituted a prohibited ex parte
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comruni cation pursuant to Rev. Proc. 2000-43, 2000-2 C B. 404,
whi ch may have damaged petitioner’s credibility before Settl enment
O ficer O Shea and Appeals O ficer Kaplan. Accordingly, we held
that Appeals Oficer Kaplan abused his discretion in sustaining
t he proposed collection action. W retained jurisdiction of the
case and remanded it to respondent’s Appeals Ofice for a new
section 6330 hearing with an independent Appeals officer who had
recei ved no communi cation relating to the credibility of
petitioner or petitioner’s representative. Because we renmanded
the case for a new hearing, we did not address petitioner’s
remai ni ng contentions, which are di scussed bel ow.

V. Petitioner’'s Motion for Litigation Costs

On Novenber 17, 2005, petitioner filed a notion for
litigation costs and fees pursuant to section 7430 and Rul e 231.
Wth the notion, petitioner submtted the affidavit of M. Burke,
the affidavit of M. Burke's associate Melissa Hal big, and
related billing records. On Decenber 22, 2005, respondent filed
a response to petitioner’s notion for litigation costs and fees.

VI . Bar bara Drake’'s Request for Section 6015 Reli ef

On August 30, 2000, respondent received Barbara Drake’s
af orenenti oned request for section 6015 relief. Respondent
deni ed Barbara Drake’s request for section 6015 relief on
February 5, 2002, and she appealed the determnation to

respondent’s Appeals Ofice. The Appeals Ofice assigned to the
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case Appeals Oficer Kaplan, who was subsequently assigned to the
section 6330 hearing of Barbara Drake and petitioner. On January
29, 2004, respondent’s Appeals Ofice sent Barbara Drake a Fina
Notice of Determ nation Concerning Your Request for Relief from
Joint and Several Liability under Section 6015 (the section 6015
determ nation), denying the requested relief. Barbara Drake
subsequently filed with this Court a Petition for Relief from
Joint and Several Liability (the section 6015 petition),
chal  enging the section 6015 determ nation. Drake v.

Comm ssi oner, 123 T.C. 320, 321-322 (2004).

At the time that Barbara Drake filed the section 6015
petition, the 2003 bankruptcy had been neither closed nor
dism ssed. [|d. at 322. Furthernore, the bankruptcy court had
nei ther granted nor deni ed Barbara Drake a discharge. 1d.
Consequently, we granted respondent’s notion to dism ss Barbara
Drake’s section 6015 case on the ground that she filed the
section 6015 petition in violation of the automatic stay inposed
under 11 U . S.C. sec. 362(a)(8)(2000). 1d. at 325.

VI1. The 2003 Bankruptcy

The af orenenti oned 2003 bankruptcy comrenced with the filing
of Barbara Drake’s chapter 13 petition on Septenber 30, 2003.
See 11 U . S.C. sec. 301(a)(2000). Schedule D of Barbara Drake’s

bankruptcy petition listed, inter alia, a secured lien of the
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I nternal Revenue Service (IRS) in the amount of $270,295.76. |In
re Drake, 336 Bankr. 155, 156 (Bankr. D. Mass. 2006). 1In
Novenber of 2003, the IRS filed a proof of claimwth the
bankruptcy court. [|d. Barbara Drake filed an objection,
contendi ng that she was entitled to section 6015 relief with
respect to the years listed in the proof of claim [d. 1In
Decenber of 2004, Barbara Drake was di scharged from bankruptcy.
Id. Subsequently, Barbara Drake filed with the bankruptcy court
a “Motion to Request the Determination of a Tax Liability”.® 1d.
The I RS noved to dism ss Barbara Drake’s notion. 1d.

The bankruptcy court held sua sponte that respondent’s
Appeal s Ofice had issued the section 6015 determ nation in
violation of the automatic stay of 11 U. S. C. sec. 362(a)(1).’
Id. at 159. Because Barbara Drake had been di scharged from
bankrupt cy subsequent to the issuance of the section 6015
determ nati on, however, the bankruptcy court concluded that the

automatic stay no |longer bars adm nistrative action under section

Barbara Drake filed the aforenenti oned noti on soon after
the Tax Court disni ssed her sec. 6015 case for | ack of
jurisdiction in Drake v. Conm ssioner, 123 T.C 320 (2004).

‘Al t hough we held in Drake v. Commi ssioner, 123 T.C. at 325,
that Barbara Drake filed the sec. 6015 petition in violation of
the automatic stay inposed under 11 U S.C. sec. 362(a)(8)(2000),
we did not address explicitly whether the sec. 6015 determ nation
al so violated the automatic stay.
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6015.8 1d. at 160. Consequently, rather than deciding Barbara
Drake’s section 6015 request, the bankruptcy court decided that
the “interests of justice are better served by allowng * * *
[ Bar bara Drake’s] appeal to proceed at the IRS.” 1d. On May 16,
2006, the bankruptcy court denied a notion for reconsideration
filed by the United States. On May 30, 2006, the United States
filed a Notice of Appeal to the U S. District Court for the
District of Massachusetts.

VI1l. The Section 6330 Hearing on Renand

On Cctober 17, 2005, in accordance with our holding in Drake
|, we ordered respondent to offer petitioner a new section 6330
hearing with an i ndependent Appeals officer on a date no |l ater
t han Novenber 10, 2005. 1In addition, we ordered the parties to
each file with the Court a status report no later than January 6,
2006.

A. Pr oceedi ngs Before Appeals Oficer Kraner

On behal f of petitioner, M. Burke nmet with Appeals Oficer
Li nda Kraner at the IRS Appeals Ofice in Boston, Massachusetts,
on Novenber 4, 2005. Appeals Oficer Kranmer had no prior
i nvol venent with petitioner and had received no comuni cation

relating to the credibility of petitioner or petitioner’s

81n addition, the bankruptcy court noted that there were no
assets to be adm nistered and the property subject to the IRS
lien was no |longer the property of the bankruptcy estate. In re
Dr ake, 336 Bankr. at 160.
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representative.® At the conclusion of the aforenentioned
conference, respondent’s Associ ate Area Counsel John V. Cardone
(Attorney Cardone) nmet with M. Burke and Appeals Oficer Kramer
to discuss the possibility of an offer-in-conprom se.® On
behal f of petitioner, M. Burke submtted another collection
information statenment, and he agreed to submt a new offer-in-
conprom se by Novenber 14, 2005. Petitioner was asked to submt
certain docunents by Novenber 14, 2005, to verify petitioner’s
collection information statenent. Attorney Cardone infornmed M.
Bur ke that any offer-in-conprom se should include the 1997
bankruptcy sal e proceeds.

M . Burke subsequently submtted on petitioner’s behalf an
of fer-in-conprom se in the amount of $75, 000, representing
approxi mately one-half of the 1997 bankruptcy sal e proceeds. The
of fer-in-conprom se was based on doubt as to collectibility and
the pronotion of effective tax admnistration. On January 19,

2006, respondent accepted the offer-in-conprom se for processing.

On Mar. 31, 2006, we ordered petitioner to file a response,
setting forth clear and conci se assignnent of each and every
error which petitioner alleges to have been commtted with
respect to the supplenental notice of determ nation. Petitioner
made no contention that Appeals Ofice Kranmer either had a prior
i nvol venent with petitioner or had received a communi cati on
relating to the credibility of petitioner or petitioner’s
representative. Consequently, those issues are deened to be
conceded by petitioner. See Rule 331(b)(4).

opyrsuant to sec. 7122(b), any offer-in-conpromn se
exceedi ng $50, 000 requires the opinion of the General Counsel for
the Departnent of the Treasury or his del egate.



B. The Jeopardy Levy

On Novenber 22, 2005, respondent |evied upon the 1997
bankruptcy sal e proceeds, and nanmed Darren Drake and G egory
Drake, Jr., as “nom nees and/or transferees”. Respondent
notified petitioner of the jeopardy levy in a letter dated
Novenber 28, 2005. 1In the letter, respondent nade the foll ow ng
contentions in support of the jeopardy |evy:

(1) You did not answer a question about the transfer of

funds to your sons on the first financial statenent

that you submtted during the CDP process. On a

subsequent financial statenent you falsely answered the

question regarding a transfer of assets.

(2) You did not tell the Appeals Oficer where the

funds were when requested to do so during the CDP

process.

(3) The funds were in the nane of third parties and can
easi |y be dissipated.

(4) Even after we infornmed your representative that the

government was now fully aware of the facts involving

the noney in the account, you submtted an offer in

conprom se that your representative knew in advance

woul d be unaccept abl e.

On April 13, 2006, petitioner filed with the Court a “Mtion
for Stay of Levy”, requesting that the Court order a stay of the
j eopardy | evy on grounds that respondent nmade the jeopardy |evy
in bad faith, for the purpose of advanci ng respondent’s
negoti ating position in settlenent discussions.

C. The d obal Settl enent Neqoti ati ons

During the section 6330 hearing on remand, the parties

engaged in negotiations to resolve the tax liabilities of both
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Bar bara Drake and petitioner for the years in issue (the gl obal
settlenent). The parties first discussed such a gl oba
settlenment in a tel ephone conference on Decenber 16, 2005.
In a letter to Attorney Cardone dated Decenber 19, 2005, M.
Burke stated: “It is ny understanding that the Service has
offered to resolve both M. Drake’'s and Ms. Drake’'s matters in
exchange for the Drake famly's foregoing all clains relative to
the | evy which has been made upon funds held by the M. and Ms.
Drake’s son(s).” In response to an apparent request by
respondent that petitioner drop his notion for litigation costs
and fees, M. Burke' s letter further stated that the award of
l[itigation costs and fees is “a matter for the consideration by
the Court and not a matter for negotiation.”
In a letter to M. Burke dated Decenber 20, 2005, Attorney
Cardone stated that respondent would agree to take no further
col l ection action agai nst Barbara Drake and petitioner with
respect to the years in issue upon the follow ng terns:
. Darren Drake and Gregory Drake, Jr., waive all
rights to bring a claimagainst the United States
under 26 U.S.C. sec. 7426(a).

. Darren Drake and G egory Drake, Jr., will provide
what ever consents are necessary to allow G tigroup
Smth Barney to |iquidate the brokerage account

that was the subject of the IRS levy and to turn
the proceeds over to the IRS. Normal costs and

1The parties’ global settlenent negotiations should be
di stingui shed frompetitioner’s offer-in-conprom se, which
pertains to the tax liabilities of petitioner alone.
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comm ssi ons woul d be charged agai nst the proceeds.
. Bar bara Drake woul d be granted innocent spouse
relief for the outstandi ng bal ance of the Subject
Liabilities, after application of the Smth Barney
proceeds. Barbara Drake waives any right she may
have to file a refund claimfor the Subject
Liabilities.
. The I RS woul d accept the Smith Barney proceeds as
an Ofer in Conprom se from Gregory Drake for
satisfaction of the Subject Liabilities.
. Gregory Drake agrees to a notion to dismss the
above-referenced CDP case as noot, wth no costs
or attorneys fees awarded to either party.
. Gregory Drake, Darren Drake, and G egory Drake,
Jr., reserve whatever rights they may have to file
amended incone tax returns with respect to this
matter.
The aforenentioned terns are sonetinmes hereinafter generally
referred to as the settlenent terns. In a letter to M. Burke
dat ed Decenber 21, 2005, Attorney Cardone stated that the Appeals
of ficer would be instructed that the parties were unable to reach
a settlenent unless Barbara Drake and petitioner were to accept
all of the settlenent terns as of Decenber 28, 2005.
Accordingly, in a letter dated Decenber 30, 2005, Attorney
Cardone informed M. Burke that the settlenent terns had not been
accepted and that the offer had, therefore, |apsed.
Despite Attorney Cardone’'s letter stating that respondent’s
of fer had | apsed, M. Burke and Attorney Cardone again di scussed
t he prospective global settlenent in a tel ephone conference on

January 6, 2006. During this conference, M. Burke inforned
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Attorney Cardone that Barbara Drake and petitioner accepted the
settlenment terns. In aletter to M. Burke on that date,
Attorney Cardone stated as foll ows:
Dear Attorney Burke:
Pursuant to our conversation of this date, we are
encl osing the original and two copies of a Decision
docunent in the [instant] case. The original and one
copy should be signed, dated, and returned to this
office for filing with the Tax Court. The third copy
is for your records.
We are enclosing a release for Gegory Drake Jr.
and Darren Drake. Please review the docunent. The
rel ease should be signed and dated and returned to this
of fice.
We are also enclosing facsim |l e nmenmoranduns from
Gregory Drake, Jr. and Darren Drake to Smth Barney.
Gregory Drake, Jr. and Darren Drake need to execute the
appropriate nenorandum and fax to Smth Barney.
Wth the letter, M. Cardone sent the foll ow ng docunents to M.
Burke: (1) A proposed stipulated decision with respect to the
i nstant case (the proposed stipulated decision); (2) a waiver of
any clains of Darren Drake and G egory Drake, Jr., against the
United States pursuant to section 7426(a) (the proposed waiver);
and (3) a nenorandum from each of Darren Drake and G egory Drake,
Jr., authorizing Citigroup to liquidate by sale all assets in
their joint brokerage account containing the 1997 bankruptcy sale
proceeds. Both the proposed stipul ated decision and the proposed

wai ver referenced the settlenent terns.'® None of the

12The proposed stipul ated decision stated, inter alia, that
(continued. . .)
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af orenenti oned docunents, however, were at any tinme signed by M.
Bur ke, Barbara Drake, Darren Drake, Gegory Drake, Jr., or
petitioner.

Petitioner and respondent each referenced the gl obal
settlenment negotiations in the status reports that we ordered to
be filed with this Court by January 6, 2006. Petitioner’s status
report stated that “counsel have undertaken extensive
negotiations to resolve the subject matter and believe that they
have achi eved a basis for settlenment.” Respondent’s status
report stated that the “parties have engaged in settl enent
negotiations in an attenpt to resolve petitioner’s outstanding
incone tax liabilities. As of this date, the parties have not
resol ved the outstanding incone tax liabilities but negotiations
are on going.”

In a letter to M. Burke dated January 13, 2006, Attorney
Forbes stated as follows: “As of this date, the terns of the
settl enment have not been accepted by your client and rel ated
parties. * * * \W are hereby withdrawi ng the proposed January

6, 2006 settlenent unless Barbara Drake agrees to the vacatur of

2, .. continued)
“petitioner and respondent will resolve the liabilities that are
the subject of this action in accordance with the terns of the
Decenber 20, 2005, letter fromrespondent to petitioner’s
counsel, Tinothy J. Burke.” The proposed waiver stated, inter
alia, as follows: “In accordance with the Decenber 20, 2005
letter from[Attorney Cardone to M. Burke] and pursuant to their
agreenent with the terns of that letter, Gegory Drake, Jr., and
Darren Drake, hereby waive any and all clainms * * *.”
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t he January 11, 2006 Menorandum Deci sion and January 12, 2006
Order of the Bankruptcy Court.”

In a letter to Appeals Oficer Kramer dated January 28,
2006, M. Burke stated, inter alia, (1) that he believed that the
section 6330 hearing on remand i ncluded Barbara Drake as a

consequence of the bankruptcy court’s decision in In re Drake,

336 Bankr. at 156; (2) that all parties to the matter agreed to
the settlenent terns; and (3) that the “taxpayers” were anendi ng
their offer-in-conpromse to reflect the settlenent terns, with
the exception of the proposed waiver of petitioner’s claimfor
litigation costs and fees.

On April 13, 2006, petitioner filed a “Mtion to Conpel
Settlenment”, contending that M. Burke accepted a settl enent
of fer fromrespondent on January 6, 2006, and requesting that the
Court enforce such settlenent.

D. The Suppl enental Notice of Determ nation

On March 13, 2006, respondent’s Appeals Ofice issued to
petitioner a notice of determ nation (the supplenental notice of
determ nation), setting forth the follow ng determ nation

The proposed collection action is sustained. You did
not provide sufficient information for the eval uation
of your proposed collection alternative. Consequently,
your O fer could not be evaluated and is being
rejected. The jeopardy levy is sustained. The
attachnment to this Determ nation Letter contains

addi tional details.

In the af orenentioned attachnment to the suppl enental notice of
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determ nation, respondent’s Appeals Ofice stated, inter alia,
that (1) the parties had been unable to settle the instant case;
(2) that petitioner was precluded fromchallenging the underlying
liability for his 1995 tax year because he had the opportunity to
dispute the liability during the 1997 bankruptcy proceeding; (3)
that Barbara Drake is not a party to the instant case because she
was not a party to the petition filed wwth the Tax Court pursuant
to section 6330(d) and Rule 331(a); (4) that the jeopardy |evy
was appropriate because petitioner appeared to be designing to
qui ckly place his property beyond the reach of the Governnent and
because petitioner’s financial solvency appears to be inperiled;
and (5) that petitioner’s offer-in-conpromse is rejected on the
ground that petitioner failed to submt requested financi al
verification docunents necessary to evaluate the offer. On April
13, 2006, petitioner filed a response to the supplenental notice
of determ nation.
OPI NI ON
Sections 6330 and 6331

| f any person |iable to pay any tax neglects or refuses to
pay such tax within 10 days after notice and demand for paynent,
section 6331(a) authorizes the Secretary to collect such tax by
| evy upon property belonging to the person. Notw thstanding
section 6331(a), section 6330(a) provides that no | evy nay be

made unl ess the Secretary first notifies the person in witing of
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the right to a hearing before an inpartial officer of
respondent’s Appeals Ofice. !

At the section 6330 hearing, the Appeals officer nust verify
that the requirenents of any applicable |law or adm nistrative
procedure have been nmet. Sec. 6330(c)(1l). The person nay raise
any relevant issue relating to the unpaid tax or the proposed
| evy, including appropriate spousal defenses, challenges to the
appropri ateness of collection actions, and offers of collection
alternatives such as an offer-in-conpromse. Sec. 6330(c)(2)(A).
The person nmay chall enge the existence or anmount of the
underlying tax liability, however, only if the person did not
receive any statutory notice of deficiency for such tax liability
or did not otherw se have an opportunity to dispute such tax
liability. Sec. 6330(c)(2)(B)

At the conclusion of the hearing, the Appeals officer nust
determ ne whether and how to proceed with collection. See sec.
6330(c)(3). In making that determ nation, the Appeals officer
must take the followng into consideration: (1) Verification
that the requirenments of any applicable |aw or adm nistrative
procedure have been net; (2) relevant issues raised by the

t axpayer; (3) appropriate challenges to the underlying tax

BSuch prior notification under sec. 6330(a), however, is
not required where the Secretary finds that the collection of the
tax is in jeopardy. Secs. 6331(a), 6330(f). W discuss that
exception in greater detail bel ow
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liability by the taxpayer; and (4) whether any proposed
col l ection action bal ances the need for the efficient collection
of taxes with the legitimte concern of the taxpayer that the
collection action be no nore intrusive than necessary. Sec.
6330(c) (3).

Section 6330(d) (1) provides this Court with jurisdiction to
review a section 6330 determnation if we have jurisdiction over
the underlying tax. Were the underlying tax liability is
properly in issue, we review the determ nation de novo. Freije

v. Comm ssioner, 125 T.C. 14, 23 (2005). \Where the underlying

tax is not in issue, we review the determ nation for abuse of
di scretion. | d.

1. The Hearing on Remand

In exercising judicial review of a section 6330
determ nation, the Court may under certain circunstances remand a
case to respondent’s Appeals Ofice while retaining jurisdiction.

See Lunsford v. Conmm ssioner, 117 T.C 183, 189 (2001); Parker v.

Conmi ssioner, T.C. Menp. 2004-226; Harrell v. Comm ssioner, T.C.

Meno. 2003-271. The resulting section 6330 hearing on remand
provides the parties with the opportunity to conplete the initial
section 6330 hearing while preserving the taxpayer’s right to
receive judicial review of the ultimte adm nistrative

determ nation. The section 6330 hearing on renmand suppl enents

the initial section 6330 hearing, and the initial hearing and the
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heari ng on remand together constitute the taxpayer’s
adm ni strative hearing for purposes of section 6330.* See

Parker v. Conm ssioner, supra (“ln appropriate circunstances, we

may remand a case to the Appeals Ofice for further investigation
and consideration of the taxpayer’s contentions.”). 1In the

i nstant case, respondent’s notice of determ nation, dated March
13, 2006, is properly treated as a suppl enental notice of

determ nation. Petitioner continues to dispute the issues raised
in the original notice of determ nation and has rai sed additional
issues with respect to the supplenental notice of determ nation
As petitioner previously had filed a petition under section 6330
with this Court, the determ nations of respondent’s Appeal s
Ofice are ripe for judicial review Sec. 6330(d)(1). W
separately address bel ow the issues raised by petitioner with
respect to the original notice of determ nation and the

suppl emental notice of determ nation.

[11. Issues Wth Respect to the Initial Section 6330 Hearing

We now address the issues that were raised by petitioner

with respect to the initial hearing but not addressed in Drake

| 15

W note that a person is entitled to only one notification
pursuant to sec. 6330(a)(1l) and one adm nistrative hearing
pursuant to sec. 6330(b)(2).

15Because we held in Drake | that the ex parte conmunication
bet ween Advi sor Gordon and Settlement Oficer O Shea on Jan. 30,
(continued. . .)
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A. VWhether the Initial Section 6330 Heari ng Was Conducted in

Good Fai th.

In response to the original notice of determ nation,
petitioner contended that Settlement Oficer O Shea and Appeal s
O ficer Kaplan were biased, were not inpartial, and did not
conduct the administrative reviewin good faith.® Since the
conpletion of the initial hearing, however, petitioner
participated in the hearing on remand with Appeals Oficer
Kramer, who had no prior involvenent with petitioner and had
recei ved no communi cation relating to the credibility of
petitioner or petitioner’s representative. In light of the

hearing on remand, we are satisfied that petitioner received a

15, .. conti nued)
2002, constituted a prohibited ex parte communi cation, we did not
decide petitioner’s remai ning contentions in that opinion.

18Al t hough the af orenenti oned contentions appear redundant,
petitioner’s briefs set forth separate argunents with respect to
each. Petitioner alleged the followng facts in support of his
contentions: (1) Settlenment Oficer O Shea and Advi sor Gordon
engaged in an ex parte conmmunication on Jan. 30, 2002; (2)
Appeal s Oficer Kaplan and Attorney Forbes engaged in an ex parte
communi cation on Cct. 27, 2003; (3) Appeals Oficer Kaplan
requested that petitioner submt updated financial docunentation
W t hout investigating financial statenents previously submtted
by petitioner; (4) Appeals Oficer Kaplan simultaneously
requested that petitioner submt financial information and that
petitioner increase his offer-in-conprom se; (5) Appeals Oficer
Kapl an determ ned that the transfer of petitioner’s hone to
Darren Drake appeared questionabl e even though Appeals Oficer
Kapl an had no experience and performed no research with respect
to bankruptcy foreclosure issues; and (6) respondent’s Appeal s
O fice authorized Settlenment O ficer O Shea and Appeals Oficer
Kapl an to both conduct the sec. 6330 hearing and to negotiate an
of fer-in-conprom se.
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section 6330 hearing before an inpartial Appeals officer for

pur poses of section 6330(b)(3), and we conclude that petitioner’s
af orenenti oned contentions are now noot. See Sapp V.

Conmi ssioner, T.C. Menp. 2006-104.

B. VWhet her Petitioner’s Fifth Anendnent Right to Due Process

Was Vi ol at ed.

Petitioner also contends that his Fifth Arendnent right to
due process was violated by the absence of “recogni zabl e”
procedures to be followed in the section 6330 hearing. The
Secretary, however, has pronul gated regul ati ons to govern section
6330 hearings, see sec. 301.6330-1, Proced. & Adm n. Regs., and
respondent’s Internal Revenue Manual sets forth related
adm nistrative procedures in detail, 4 Admnistration, Internal
Revenue Manual (CCH), sec. 8.7.2.3. to 8.7.2.3.14. Petitioner
fails to specify how such regul ati ons and procedures are
i nadequate or even to acknow edge their existence. Under the
ci rcunst ances of the instant case, we conclude that petitioner’s
Fifth Anmendnent right to due process was not violated. See Rule
142(a) .

C. VWhet her Petitioner Submtted a Viable Ofer-in-Conpronise.

We understand petitioner to contend further that he
submtted a viable collection alternative for consideration and
that Settlenent Oficer O Shea and Appeals Oficer Kaplan did not

bal ance the need for the efficient collection of taxes with
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petitioner’s legitimte concern that the collection action be no
nore intrusive than necessary.

The record does not support petitioner’s contention.
Al t hough petitioner conpleted an offer-in-conpromse form M.
Burke did not submt the formto Settlement O ficer O Shea for
consideration during their neeting on January 30, 2002, or at any
time thereafter. Petitioner concedes that the parties informally
suspended consi deration of any offer-in-conprom se pending a
determ nati on of Barbara Drake’ s request for section 6015 relief.
On Septenber 4, 2002, subsequent to respondent’s denial of
section 6015 relief to Barbara Drake, petitioner submtted an
“amended” offer-in-conpromse. In a letter dated Septenber 4,
2002, Settlenment O ficer O Shea informed M. Burke that no
original offer-in-conpromse had been submtted for
consideration, and he returned the anmended offer-in-conpronse to
M. Burke. Petitioner concedes that the reason for returning the
amended offer-in-conprom se was to avoid any adm nistrative
confusion. On April 10, 2003, Appeals Oficer Kaplan infornmed
M. Burke that no offer-in-conprom se was presently before the
Appeals Ofice. A letter fromAppeals Oficer Kaplan to M.
Burke dated July 2, 2003, stated as foll ows:

| have encl osed several collection information

statenents and the Ofer in Conprom se Questionnaire.

I f the taxpayers’ intent is to submt an Ofer in

Conprom se as an alternative collection resolution to

their case, please submt this docunent at this tine.
| have included the Offer in Conprom se packet in this



envel ope.
On Septenber 16, 2003, Appeals Oficer Kaplan verbally rem nded
Attorney Burke that he had not received the information requested
on July 2, 2003. Finally, on Cctober 27, 2003, Appeals Oficer
Kapl an infornmed M. Burke that information previously requested
had not been received and that the Appeals O fice would issue a
determ nation based on information already in its possession
unl ess M. Burke submtted the information i medi ately.

The record clearly denonstrates not only that petitioner
failed to submt a viable offer-in-conprom se for the
consi deration of respondent’s Appeals officer, but that
Settlenment O ficer O Shea and Appeals O ficer Kaplan repeatedly
provi ded petitioner with the opportunity to submt an offer-in-
conprom se for consideration. Based on the admnistrative
record, we hold that Settlenment O ficer O Shea and Appeal s
O ficer Kaplan bal anced the need for the efficient collection of
taxes with concern that the collection action be no nore
intrusive than necessary.

| V. | ssues Wth Respect to the Suppl enental Notice of

Det er m nati on

We now address the issues raised by petitioner with respect

to the supplenental notice of determ nation
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A. VWhet her Barbara Drake Is Properly Included in Petitioner’s

Section 6330 Heari ng.

Petitioner contends that the issues raised by Barbara Drake
and by petitioner are “inextricably intertw ned” and that
respondent’s Appeals Oficer erred in determ ning that Barbara
Drake was not properly included in petitioner’s section 6330
hearing on renmand.

For this Court to have jurisdiction of a taxpayer’s section
6330 action, the person nmust be issued a notice of determ nation
under section 6330 by respondent’s Appeals O fice, and the person
must tinely file a petition with this Court for judicial review
of the section 6330 determ nation. Sec. 6330(c) and (d); Rules
330 and 331. In the instant case, although M. Burke submtted a
request for a section 6330 hearing on behalf of both Barbara
Drake and petitioner, respondent’s Appeals Ofice issued the
original notice of determnation to petitioner alone.
Subsequently, M. Burke filed a section 6330 petition with this
Court on behalf of petitioner alone. As noted above, neither the
petition nor the anended petition purported to be filed on behalf
of Barbara Drake. Consequently, Barbara Drake is not a party to
the instant case, and this Court has no jurisdiction over the

i ssue of whether she was entitled to participate in the section



6330 hearing on remand. !’

B. VWhet her Petitioner May Chall enge the Underlying Liability

for 1995.

Petitioner contends that respondent’s Appeals officer erred
in determning that petitioner may not challenge the underlying
l[iability for petitioner’s 1995 tax year.

As noted above, in a section 6330 hearing, a taxpayer may
chal I enge the existence or amount of the underlying tax liability
only if the taxpayer did not receive a statutory notice of
deficiency for the tax liability or did not otherw se have an
opportunity to dispute the tax liability. Sec. 6330(c)(2)(B)

In the instant case, the record denonstrates that petitioner had
the opportunity to dispute the 1995 tax liability during

petitioner’s 1997 bankruptcy proceedi ng. See Kendricks v.

Commi ssioner, 124 T.C. 69, 77 (2005). Consequently, we concl ude
that petitioner may not chall enge the underlying 1995 Feder al
incone tax liability in the instant case. See id.

C. Whet her the Jeopardy Levy Was Proper.

Petitioner contends that respondent inposed the jeopardy

"Bar bara Drake does not appear to have been issued a notice
of determ nation under sec. 6330 with respect to the taxable
years in issue. Wiile respondent’s Appeals Ofice may issue a
sec. 6330 determ nation to Barbara Drake upon the resol ution of
her sec. 6015 matter, unless such a determnation is issued and a
petitionis tinely filed with this Court by her, we |ack
jurisdiction with respect to Barbara Drake's coll ection
pr oceedi ngs.
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levy in bad faith as a neans of advancing respondent’s
negoti ating position in settlenent discussions and that
respondent’s Appeals officer erred in sustaining the jeopardy
| evy.
| f the Secretary believes that the assessnent or collection
of a tax deficiency will be jeopardi zed by del ay, he shal
i mredi ately assess the deficiency and i ssue notice and demand for
paynent to the person liable for the paynent of the tax.!® Sec.
6861(a). The existence of one or nore of the foll ow ng
condi tions supports a determ nation that the collection of a tax
is in jeopardy:
(i) The taxpayer is or appears to be designing
qui ckly to depart fromthe United States or to concea
hi msel f or hersel f.
(11) The taxpayer is or appears to be designing to
qui ckly place his, her, or its property beyond the
reach of the Governnent either by renoving it fromthe
United States, by concealing it, by dissipating it, or

by transferring it to other persons.

(1i1) The taxpayer’s financial solvency is or
appears to be inperil ed.

Sec. 1.6851-1(a), Incone Tax Regs.; sec. 301.6861-1(a), Proced. &
Adm n. Regs. Notice and demand may be issued for the imediate
paynment of a tax whose collection is determned to be in

j eopardy. Sec. 6331(a). Upon a failure or refusal to pay such

8pyrsuant to sec. 1.6851-1, Incone Tax Regs., and sec.
301.6861-1, Proced. & Adm n. Regs., the Secretary authorizes
certain I RS enpl oyees to determ ne whether the collection of a
tax is in jeopardy.
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tax, the Secretary may i mredi ately | evy upon the property or
rights to property of the person subject to the tax liability

W thout regard to the 10-day period otherw se required under
section 6331(a).! Pursuant to section 6330(f), the person
subject to such a jeopardy levy is entitled to a section 6330
hearing within a reasonable period of tine after the jeopardy

| evy. Pursuant to section 6330(d), this Court has jurisdiction
to review the determ nation of respondent’s Appeals Ofice with

respect to a jeopardy levy. Dorn v. Conmm ssioner, 119 T.C. 356,

359 (2002). W review such determ nations for abuse of

di scretion. Zapara v. Conm ssioner, 124 T.C 223, 228 (2005).

In the instant case, respondent’s Appeals Ofice
i ncorporated petitioner’s jeopardy levy hearing into petitioner’s
section 6330 hearing on remand, and the Appeals officer sustained
the jeopardy levy. The actions of petitioner wwth respect to the
1997 bankruptcy sal e proceeds denonstrate that the jeopardy |evy
was proper. Petitioner received the bankruptcy sal e proceeds
after the discharge of Barbara Drake and petitioner fromthe 1997
bankruptcy, and a Federal tax lien attached. Subsequently,
petitioner gratuitously transferred the bankruptcy sal e proceeds

to Darren Drake and Gregory Drake, Jr., who took the proceeds

¥®Assumi ng that sec. 6331(k)(1) applies to a jeopardy |evy
case, in the instant case, sec. 6331(k)(1) did not preclude a
j eopardy | evy against petitioner because respondent accepted
petitioner’s offer-in-conpromse for processing only after the
j eopardy | evy had been i nposed.
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subject to the Federal tax lien and who thereafter held the
proceeds in their personal brokerage account. However, on a
collection information statenent received by respondent on
January 14, 2000, petitioner did not respond to the question of
whet her assets had recently been sold or otherw se transferred
for less than their full value. On January 30, 2002, M. Burke
provided Settlenment O ficer O Shea with a copy of another
collection information statenent, signed by petitioner on January
24, 2002, on which petitioner responded “no” to the question of
whet her petitioner had transferred any assets out of his nane for
| ess than their actual value in the last 10 years. Furthernore,
during the initial section 6330 hearing, petitioner failed to
provi de docunents requested by Appeals Oficer Kaplan relating to
t he whereabouts of the 1997 bankruptcy sal e proceeds.

Petitioner appears to have been designing to quickly place
the 1997 bankruptcy sal e proceeds beyond the reach of the
Government by transferring such proceeds to third parties, who
m ght have di ssipated the funds absent an i medi ate col | ection
action. Based on the admnistrative record in the instant case,
we concl ude that respondent’s Appeals officer did not abuse her
di scretion in sustaining the jeopardy |evy against petitioner.

D. VWhet her the Parties Conpleted a dobal Settl enent Agreenent.

Petitioner contends that respondent set forth a gl obal

settlenment offer pursuant to the terns of Attorney Cardone’s
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letter to M. Burke dated Decenber 20, 2006; that M. Burke
orally accepted respondent’s offer on behalf of petitioner and
petitioner’s famly during M. Burke’'s tel ephone conference with
Attorney Cardone on January 6, 2006; and that Attorney Cardone
denonstrated that the parties had conpleted the gl obal settlenent
agreenent by sending to M. Burke the proposed stipul ated
deci sion, the proposed waiver, and the nmenoranda from Darren
Drake and Gregory Drake, Jr.2° Consequently, petitioner contends
t hat respondent’ s Appeals officer erred in determning that the
parties did not enter into a settlenent agreenent.?

Parties to a controversy before this Court may settle the

matter by agreenment. Dorchester Indus. v. Conm ssioner, 108 T.C.

320, 329 (1997), affd. w thout published opinion 208 F.3d 205 (3d
Cir. 2000). The parties may not repudiate a valid settlenent.
Id. at 330. In the absence of fraud or m stake, we have declined
to set aside a settlenent that was duly executed by the parties

and filed with the Court. 1d. W do not, however, enforce a

20The af orenentioned contentions are prinmarily set forth in
petitioner’s “Mtion to Conpel Settlenment”, which, for reasons
set forth in this opinion, we deny.

2lWth respect to the global settlenent, an attachnent to
t he suppl enental notice of determination states as foll ows:
“Your representative and IRS Area Counsel attenpted to reach
settlenment terns for this and other related cases. That attenpt
was unsuccessful.” Separately, the attachnent stated: “In a
t el ephone conversation on February 13, 2006, the Settl enent
O ficer informed your representative that she did not agree that
t he case now i ncluded Ms. Drake and that she would no | onger
hold the CDP case in abeyance in hopes of an outside settlenent.”
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settlenment not intended by both parties. 1d.

Ceneral principles of contract | aw determ ne whet her the
parties reached a settlenent. [d. An objective nmanifestation of
mut ual assent to essential ternms is a prerequisite to the
formation of a contract. |d. Mitual assent generally requires
an offer and an acceptance. 1d. A settlenent agreenent may be
reached in the absence of a witing, through offer and
acceptance. 1d.

In the instant case, we conclude that the parties did not
mutual |y assent to the settlenent. W agree with petitioner that
Attorney Cardone’s letter to M. Burke dated Decenber 20, 2005,
constituted a settlement offer. The record denonstrates,
however, that petitioner did not tinmely accept respondent’s
offer. M. Burke's letter to Attorney Cardone dated Decenber 19,
2005, denonstrates that the parties disagreed as to whether the
gl obal settlenent should include a provision barring the award of
l[itigation costs. M. Cardone’'s letter to M. Burke dated
Decenber 21, 2005, stated that respondent’s offer would | apse
unl ess Barbara Drake and petitioner accepted all of the
settlenment terns by Decenber 28, 2005. Barbara Drake and
petitioner did not accept the terns of the settlenent agreenent
as of that date, and, consequently, respondent’s offer |apsed by
its own ternms. We, therefore, conclude that M. Burke’'s

purported oral acceptance of the settlenent terns on January 6,
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2006, was |l ate and therefore ineffective.

Al though the parties appear to have neared a settlenent
agreenent during the conference on January 6, 2006, the parties’
subsequent actions denonstrate that such an agreenent was never
conpleted. (1) Although Attorney Cardone sent to M. Burke the
proposed stipul ated deci sion and the proposed wai ver, each
referencing the settlement ternms outlined in Attorney Cardone’s
letter to M. Burke dated Decenber 20, 2005, the docunents were
never signed. (2) The status report filed with this Court by
petitioner in January of 2006 stated that “counsel have
undert aken extensive negotiations to resolve the subject matter
and believe that they have achieved a basis for settlenent” but
did not state that the parties had conpleted the settl enent
agreenent on January 6, 2006, as petitioner now clains. (3) The
status report filed with this Court by respondent in January of
2006 stated that “the parties have not resol ved the outstanding
income tax liabilities but negotiations are on going.” (4)
Nei t her petitioner nor respondent at any tinme filed with this
Court a stipulated decision or a related notion for entry of
decision. (5) Although the settlenent terns purport to resolve
Bar bara Drake’s section 6015 claim Barbara Drake's “Mtion to
Request the Determ nation of a Tax Liability” remai ned pending
before the bankruptcy court until that court issued its opinion

on January 11, 2006, subsequent to the date on which petitioner
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now cl ains to have conpl eted the gl obal settlenent agreenent.??
Finally, (6) Attorney Forbes's letter to M. Burke dated January
13, 2006, stated that petitioner and related parties had not
accepted the settlenent terns and that respondent was “hereby
wi t hdrawi ng the proposed January 6, 2006 settlenent unless
Bar bara Drake agrees to the vacatur of the January 11, 2006
Menor andum Deci si on and January 12, 2006 Order of the Bankruptcy
Court.” %

Based on the adm nistrative record in the instant case, we
concl ude that no objective mani festation of nutual assent existed
with respect to the global settlenent. Although M. Burke and
Attorney Cardone attenpted to reach agreenent as to nost if not
all of the settlenent terns outlined in M. Cardone’s letter of
Decenber 20, 2005, the record denonstrates that the parties did

not conpl ete an enforceable settlenent agreenent.?

2\ note that M. Burke is listed as a counsel of record in
In re Drake, 336 Bankr. 155 (Bankr. D. Mass. 2006), in addition
to representing petitioner in the instant case.

ZAttorney Forbes’s letter is consistent with respondent’s
position as set forth in respondent’s “Response to Mdtion to
Conpel ", which contended that the docunents sent by Attorney
Cardone to M. Burke on Jan. 6, 2006, constituted a settlenent
offer requiring the signature of petitioner and the rel ated
parties for acceptance.

24Because we hold that the gl obal settlenent agreenment is
not enforceable, we need not address whether the Court has
jurisdiction with respect to a settlenent agreenent governing
parties other than the petitioner.
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E. VWhet her Appeals Oficer Kraner I nproperly Rejected

Petitioner’'s Ofer-in-Conpronise

We understand petitioner to contend that Appeals Oficer
Kranmer inproperly rejected petitioner’s offer-in-conprom se. ?®
Petitioner contends that Appeals Oficer Kraner erred in
determ ning that petitioner did not submt requested financial
verification docunents because Appeals O ficer Kranmer neither
request ed docunentation nor set forth a deadline for petitioner
to submt such docunentation after accepting petitioner’s offer-
i n-conprom se for processing on January 19, 2006. Petitioner
further contends that the gl obal settlenent agreenment “nooted”
any request for docunentation nmade prior to January 6, 2006.

If an offer-in-conprom se that has been accepted by the IRS
for processing does not contain sufficient information to permt
the IRS to eval uate whether the offer should be accepted, the IRS
w |l request that the taxpayer provide the needed additi onal

information.? Sec. 301.7122-1(d)(2), Proced. & Admn. Regs. In

BWth respect to petitioner’s offer-in-conprom se,
petitioner’s primary contention is that “Respondent erred in
failing to conprom se the parties’ dispute on the terns of the
[ gl obal settlenent] Agreenent.” Because we previously addressed
petitioner’s contention that the parties entered into a
settl ement agreenent, we now address petitioner’s rel ated
contention that petitioner did not receive a request for further
i nformati on fromrespondent.

2] f the taxpayer does not submt the additional infornmation
that the IRS has requested within a reasonable tinme period after
such a request, sec. 301.7122-1(d)(2), Proced. & Adm n. Regs.,

(continued. . .)
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the instant case, during the conference between M. Burke and
Appeal s Oficer Kramer on Novenber 4, 2005, M. Burke was asked
to submt additional docunments needed for the eval uation of
petitioner’s offer-in-conprom se by Novenber 14, 2005.

Petitioner neither disputes that such a request was nmade nor
contends that such docunents were in fact submtted in response
to the request.

Based on the adm nistrative record in the instant case, we
are unable to conclude that the gl obal settlenent negotiations
affected the docunent request as alleged by petitioner. Mre
than 4 nonths el apsed fromthe date of the docunment request until
the i ssuance of the supplenental notice of determ nation, and
Appeal s Oficer Kramer was not required to nmake further requests.
We conclude that the record denonstrates that Appeals Oficer
Kramer’s rejection of the offer-in-conprom se was not an abuse of

di scretion. %

26(. .. continued)
provides that the IRS may return the offer to the taxpayer.

2'petitioner alleges that he received fromrespondent a
letter dated Jan. 19, 2006, which stated: “If your offer in
conprom se requires further actions, the Appeals enployee wll
set a deadline for conpletion. These actions can include addi ng

periods of liability or providing nore financial information. |If
the deadline is not nmet, your offer in conpromse wll be
returned.” Because respondent had al ready requested further

financial information as of the date of the alleged letter, such
| anguage appears to be surplusage. Nonetheless, petitioner had
been provided anple opportunity to submt the requested docunents
prior to Jan. 19, 2006, and petitioner could have but apparently
(continued. . .)
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V. VWhether Petitioner Is Entitled to Litigation Costs

Petitioner contends that he substantially prevailed with
respect to the nost significant issue presented in the proceeding
before this Court,? that he neets the net worth requirenents of
28 U.S.C. 2412(d)(2)(B), that he exhausted adm nistrative
remedi es, and that he did not unreasonably protract the court
proceedi ngs. Consequently, petitioner contends that he is
entitled to litigation costs in the anmount of $20, 007. 45.

Section 7430(a) provides that an individual may recover
litigation costs incurred in a court proceedi ng brought agai nst
the United States in connection with the determ nation of a tax
or penalty. Litigation costs may be awarded pursuant to section
7430 if (1) the individual is the prevailing party, (2) the
i ndi vi dual has exhausted adm nistrative renedies, (3) the
i ndi vi dual has not unreasonably protracted the court proceedi ngs,
and (4) the clainmed litigation costs are reasonable. Sec.
7430(a), (b)(1), (3), (c)(4). The requirenents of section 7430
are conjunctive, and the individual has the burden of proving
that each of these requirenents has been satisfied. See Rule

232(e); Mnahan v. Conm ssioner, 88 T.C 492, 497 (1987).

21(...continued)
did not contact respondent’s Appeals officer to resolve any
conf usi on.

28gpecifically, petitioner contends that he prevailed in
Drake 1, on the basis of his argunent that the initial sec. 6330
heari ng was i nproper.
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To qualify as the prevailing party, the individual nust
substantially prevail with respect to either the anount in
controversy or the nost significant issue or set of issues
presented in the Court proceeding, and the individual nust
satisfy the net worth requirement of section 7430(c)(4)(ii).?°
Sec. 7430(c)(4)(A). The Court |ooks to the final outcone of the
case to determ ne whether the individual has substantially
prevailed within the neani ng of section 7430(c)(4)(A). Cassuto

v. Conmm ssioner, 936 F.2d 736, 741 (2d Cr. 1991), affg. in part

and revg. in part 93 T.C. 256 (1989); Bowden v. Conmm Ssioner,

T.C. Meno. 1999-30. The issuance of the Drake | opinion did not
represent the final outcone of the instant case, as we remanded
the case to respondent’s Appeals Ofice for a new section 6330
hearing while retaining jurisdiction. Consequently, we conclude
that petitioner did not substantially prevail for purposes of
section 7430(c)(4) (A based upon the decision of this Court in
Dr ake 1.

The nost significant issue raised in the instant proceedi ng
is whether the ultinmate determ nati on of respondent’s Appeal s
Ofice to sustain the proposed | evy action against petitioner

constitutes an abuse of discretion. Petitioner has not prevailed

2Sec. 7430(c)(4)(A(ii), as relevant here, effectively
limts the award of litigation costs to individuals wth a net
worth of $2 million or less. Stieha v. Comm ssioner, 89 T.C
784, 789-790 (1987).
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on that issue. Consequently, petitioner is not the prevailing
party and is not entitled to an award of litigation costs
pursuant to section 7430. W need not deci de whether petitioner
exhausted adm ni strative renedi es, whether petitioner
unreasonably protracted the court proceedings, or whether the
clainmed litigation costs are reasonable.

VI . Concl usion

The record denonstrates that respondent’s Appeals Ofice (1)
verified that the requirenents of applicable | aws and
adm ni strative procedures had been net, (2) properly addressed
the issues raised by petitioner during the initial section 6330
hearing and the section 6330 hearing on remand, and (3) and
bal anced the need for the efficient collection of taxes with the
concern that the collection action be no nore intrusive than
necessary. Consequently, we hold that the decision of
respondent’ s Appeals O fice to sustain the proposed | evy agai nst
petitioner is not an abuse of discretion. Accordingly, we hold
that petitioner is not entitled to an award of litigation costs
as the prevailing party. Additionally, petitioner’s “Mdtion to
Conpel Settlenment” will be denied. W have considered all of the
parties’ contentions. To the extent not addressed herein, such

contentions are without nerit or are unnecessary to reach.



To reflect the foregoing,

An appropriate order wll

be i ssued.



